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Marijuana in the workplace:

Robert M. Kaitz

Gary M. Feldman

If you’ve noticed a pungent aroma
wafting in the Massachusetts breeze,
chances are it is coming from marijua-
na use.

Massachusetts voters approved a bal-
lot measure to legalize recreational use
and possession of marijuana on Nov. 8,
2016, and on Dec. 15 the law went into
effect alongside the already-adopted
medical marijuana scheme.

Following the 2016 election, more
than half of American states now per-
mit marijuana use, whether for medical
purposes or for both medical and recre-
ational use. In the 2016 election, three
other states (California, Maine and Ne-
vada) joined Massachusetts in voting
to legalize recreational marijuana, and
three additional states (Arkansas, Flori-
da and North Dakota) adopted medical
marijuana laws. Of the eight states with
marijuana on the 2016 ballot, only one
(Arizona) voted against adoption, giving
the drug an 87.5 percent success rate on
Election Day 2016.

We've witnessed a historic change in
the nation’s attitude toward marijuana
use, as most voters have chosen to re-
verse a century of marijuana prohibi-
tion despite it remaining a Schedule I
drug under federal law. Employers must
be vigilant to adapt their policies to ac-
count for this rapid change.

The newfound acceptance of marijua-
na use in Massachusetts, combined with
the current state of federal law and un-
certainty relating to an incoming ad-
ministration, leaves employers in a pro-
verbial no-man’s land regarding how to
address the employment implications of
medical and recreational marijuana use.

As employment lawyers, we can attest
to the difficulties employers are having
in navigating these uncharted waters.

Complicating matters, marijuana laws
in Massachusetts provide little guid-
ance for employers. They specify that
no employer must tolerate marijuana
use at work or while an employee is on
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the job. Beyond that, however, employ-
ers have little guidance on how to ad-
dress daily workplace issues presented
by a workforce now permitted by law to
use marijuana.

The matter is further complicated by
the lack of any reliable and accessible
scientific test that is able to determine if
a person is under the influence of mari-
juana at work.

Additionally, employers also must
account for the fact that the active in-
gredient in marijuana remains in a us-
er’s blood for days or weeks following
use, despite the effects only lasting a
few hours.

The uncertainty faced by employ-
ers manifests in several areas, including
drug-free workplace policies, drug-test-
ing policies, and Americans with Dis-
abilities Act compliance.

How can employers harmonize legal-
ized marijuana with a drug-free work-
place policy? With a workforce legal-
ly permitted to use marijuana, to what
extent should and can employers drug
test applicants and existing employees?
What obligation does an employer have
to provide a “reasonable accommoda-
tion” to an employee who uses medical
marijuana to treat a serious health con-
dition under the ADA and state law?

Absent clear legal guidance, employ-
ers should consider the following alter-
natives and decide on a course of action
best suited to their particular business
and work place.

1. Communication and training
Employers should communicate, in
clear and unequivocal terms, that work-

ing while under the influence of mari-
juana, or using marijuana during work
hours, is strictly prohibited and grounds
for termination.

Employers should review existing pol-
icies and handbooks, and issue new pol-
icy statements regarding marijuana pro-
hibitions in the workplace and impair-
ment during work hours.

Employers may wish to train a man-
agement-level employee to recognize
signs of impairment due to marijua-
na use, and to promulgate policies that

address situations in which suspicions
arise regarding an employee’s potential
impairment during work hours. Any
changes in policies must be emphasized
through staff meetings led by senior HR
or company management.

2.Is a drug-free workplace policy
realistic?

Many employers have adopted a “drug-
free workplace” policy. These policies typ-
ically call for terminating any employee
who fails a drug test or is found to pos-
sess and/or use illegal drugs in the work-
place or during work hours.

Employers with such a policy on the
books need to consider whether it makes
sense to abrogate or modify the policy
because of marijuana legalization. Since
applying any policy should be done uni-
formly among the entire workforce, em-
ployers must consider whether it is in
their business interests to have a poli-
cy that requires passing on any applicant
and/or terminating any employee who
tests positive for marijuana.

Depending on the particular industry
and workforce, some employers may rea-
sonably conclude such a policy will undu-
ly restrict their ability to hire and retain
qualified employees.

The uncertainty faced by
employers manifests in

several areas, including
drug-free workplace policies,
drug-testing policies, and
Americans with Disabilities Act
compliance.

As an alternative to a drug-free work-
place policy, employers should consider
implementing a “no impairment” policy,
which prohibits the use of marijuana at
any time that will cause an employee to
be impaired during work hours.

Also, remember that under existing
federal law, companies doing business
with the federal government may have to
maintain a drug-free workplace policy.

3. Drug-testing policies

Similar to the issues with maintaining
a drug-free workplace policy, employers
must evaluate their current drug-test-
ing policies. Central to the review is that
a person will test positive for marijuana
for several weeks after last usage, there-
fore invalidating any possible correla-
tions between a positive marijuana test
and impairment on the job.

According to a recent study of work-
force drug tests, marijuana positives
were up 26 percent from 2011. Employ-
ers with concerns that a pre-employ-
ment drug test including marijuana will
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unduly restrict the applicant pool for
non-safety sensitive positions should
consider excluding marijuana from the
test protocol, or eliminating the drug-
test requirement altogether.

Again, companies doing business with
the federal government may be required
to broadly drug test applicants, includ-
ing testing for marijuana.

4. Medical marijuana and
reasonable accommodation for
a disability

Oftentimes, an employer first learns
an employee is licensed for medical
marijuana when a drug test comes back
positive for marijuana. In other cir-
cumstances, an employee may initiate
the discussion by notifying the employ-
er that he/she needs to use marijua-
na during working hours for a chron-
ic condition.

In either scenario, the company will
have to address the implications of med-
ical marijuana under the ADA and Mas-
sachusetts Fair Employment Practices
Act. Neither statute provides an employ-
ee a right to use or be impaired by mar-
ijuana during work hours. Nor are there
any federal or state cases that require
allowing marijuana use as a reason-
able accommodation.

In a recent Massachusetts Superior
Court decision, an employee suffering
from a chronic illness claimed disabili-
ty discrimination when her employment
was terminated after two days of work in
a non-safety sensitive position, follow-
ing a marijuana-positive pre-employ-
ment drug test.

The Superior Court judge dismissed
the plaintiff’s claim, concluding the em-
ployer had no obligation to accommo-
date her use of medical marijuana un-
der state or federal law. The judge also
concluded there was no viable claim
for wrongful termination in violation
of public policy, as the Massachusetts
statute did not “evince a clear public
policy to forbid an employer from dis-
charging an employee” who used medi-
cal marijuana.

The case is now on direct appeal to the
Massachusetts Supreme Judicial Court.

Under existing law, an employer does
not have to provide any accommodation
for an employee’s use of marijuana, and
a properly administered positive drug
test is grounds for termination.

A middle approach in response to a
safety-sensitive position drug test posi-
tive for marijuana is to remove the em-
ployee from any safety-sensitive duties
and require an ADA-type physician’s
certification on the nature and timing
of the prescribed marijuana use. For in-
stance, a prescription for a person to use
marijuana at night for a sleep disorder
may warrant a different response than a
prescription for a chronic illness requir-
ing marijuana use during work hours.

Employers should be proactive in con-
sidering modifications to existing policies
and practices relating to the use of mar-
ijuana and be vigilant in monitoring the
law in this rapidly changing field. [EL
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